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THE JUDGES OF LANDS:
A VITAL, URGENT, AND
HARDLY RECOGNIZED JOB

The land restitution judges, just as the civil judges,

involved in proceedings for the formalization of rural property rights are
the key figures for implementing public policies aimed at solving one
of the central causes of internal conflicts in Colombia. However, labor
instability, the gridlock at court offices, the clash of regulations and
concepts, among other factors, affect their work. We present the first
findings of the Lands Observatoru.
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n 2019, the Constitutional Court ruled that the enforce-
ment term of the Law on Victims and Land Restitution
(Law 1448 from 2011) should be extended and gave it
life until 2031. One decade after, its main challenge is still
reaching most of the victims of forced displacement and
rendering the truth, justice, and remediation for them.
In the concrete case of the victims of land disposses-
sion, the law faces a number of difficulties, one of the big-
gest being perhaps the fact that there is no accurate figure of
the magnitude of the crime. According to the report, “The role
of land restitution judges in the development of public pol-
icies,” published by the Observatory of Restitution and Regu-
lation of Agricultural Property Rights (Orrdpa is the acronym
in Spanish), the estimation of many studies variesfrom1.2 to 10
million hectares that must be returned. For comparison, that fig-
ure equals the total area of a country like South Korea.

In the middle of the procedure determined by the law,
there are restitution judges, who are in charge of establishing
and formalizing the rights of people who were dispossessed or
had to abandon their lands because of the armed conflict. Judg-

es of the Republic, in particular, play a critical role
in this public policy. They not only provide the
property to the victim but also direct other State
authorities to conduct supportive acts.

The latter activity, although it is nec-
essary, clashes with a fundamental prin-
ciple: “Judges are supposed to deliver jus-
tice, not to put public policiesinto action,”
as Rocio del Pilar Pena Huertas explains,
researcher from the Faculty of Law at
Universidad del Rosario and the aca-
demic coordinator of Orrdpa. This Ob-
servatory, created in 2011 by five high-ed-
ucation institutions, where researchers
from Universidad Nacional (Iepri),Uni-
versidad Javeriana (Bogota and Cali), and
Rosario (Faculty of Law) take part today,
aims at building a network of knowledge to
follow public policy in rural Colombia. This
institution intends to contribute with the
follow-up of agencies governing property
rights on the lands in Colombia as well as
their link to the armed conflict, the political
system, and the State through its interdisci-
plinary activity.

A different view of judicial work

To obtain resources that will allow for a thor-
ough examination of the functions of judg-
es—both civil and restitution—involved in
the procedures of the formalization of rural
property in Colombia, the Orrdpa applied for
a call to bid for contest funds, in the Big Grants
modality, from Universidad del Rosario in
2018. Their project “Judges and rural prop-
erty. The lost link of public policy on lands”
was selected.

Two reports have been presented as a
part of their strategy of knowledge social-
ization. The first one, in March 2020, is ded-
icated to introducing the methodological
proposal and early findings; the second
one, in March 2021, presents the prelimi-
nary results on the role the judges play in
the development of public policy in land
restitution, based on the characterization
of the judicial sentences they pass.

An interdisciplinary team started the
research in 2019, focusing on the two
types of judges related to the grant of
rights on rural property in Colombia:civ-
il and restitution judges. One of the ear-
ly discoveries is the fact that civil judges
who, among other jurisdictions, settle
conflicts related to property and have to
deal with issues connected to public poli-
cy plans andprograms that do not fall into
their responsibilities. However, owing to
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the restrictionsimposed by the COVID-19
pandemic and despite the great interest
in this line of research, the investigation
had to leave these judges aside and move
forward with the restitution judges.
Along this line specifically, the researchers
analyzed the activity of trial and appellate
court judges in reparation cases and, specifi-
cally the summaries of 332sentences passed in
the Departments of Cundinamarca, Meta, To-
lima, and Narifio between February 2015 and
June 2020. In contrast to what most socio-ju-
dicial studies conduct, which focuses on the
highest courts and tribunals, this study focus-
es on the lower courts and tribunals.
Interesting conclusions were drawn
from the review. For example, the sen-
tences do not reflect the ideological
trends of trial and appellate court judg-
es. Unlike what is found in the literature
of Law Sociology, which states that judges
dohave biases according to their beliefs, the
review of these rulings shows that magis-
trates judged in the same way, using the
same tools. Namely, that these sentences
did not allow us to unveil such trends.
Another element that stands out is
that judges lack the tools to conduct their
work appropriately, which is difficult.
They must study profoundly all the infor-
mation delivered by the Land Restitution
Agency (URT, is the acronym in Spanish)
on the properties, analyze the regula-
tions, and pass sentences, including the
thorough application of the land policy.
Besides, they have filled the holes in the
norms, so they are perceived as responsi-
ble for the delay in the proceedings.
Likewise, judges serve as a very critical link,
but the obligations and functions that public
policies assign to them do not match up to
such importance. The judicial branch is the
only one where they are not hired under the
service modality. However, the instability of
judges is evident. The amount of work is high;
they always lack the time to solve the cases or
must pay, out of their own pockets, for office
supplies or cleaning materials for their offices.
Furthermore, in small cities, they face set-
backs like unexpected power cuts or Internet
shutdowns, that abruptlyinterrupt the hear-
ings. In this sense, Pefia highlights that one of
the most interesting findings has to do with
the importance of dealing with real bureau-
cracy: a system with proceedings, responsi-
ble officials, specializations, and hierarchies,
that enables everything to run like clockwork.
They should also have guarantees and re-
sources to work with.

Only 54 courthouses
for the whole country

In Colombia, there have been 54 land
restitution courts in 17 departments,
according to the judicial branch:

Magdalena: 4

Bolivar: 5 Cesar: 3

Sucre: 4

Cordoba: 3

Norte de
Santander: 2

Antioquia: 7 Santander: 3

Choco: 1

Risaralda: 1 Cundinamarca: 2

Tolima: 2
Valle del Cauca: 6 Meta: 3
Cauca: 1
Narino: é
Caqueta: 1

332

Sentences analyzed.
Passed from February
2015 to June 2020.

Source: Judicial Branch.

The message for society and the State is that this is
the difference between a weak and strong democracy:
“Having committed and trained officials.”

Precisely, to get a better knowledge of the world of
judges, not just theorizing but delving into the prac-
tice of law, the researchers intended to collect face-
to-face experiences from those professionals. They
wanted to understand how they deal with the cases
and solve them, which led them to conduct interviews
in the first stage. However, they did not achieve their
goal because the judges were reluctant to talk about
their work and some even felt they were put to test.

A messy country
The daily challenges that the judges face are not only related
to the current issues butalso to old ones from centuries ago.

It is the case of the high level of informality of pri-
vate property, which has happened for a number of
reasons; Professor Pena points out: “We do not have
ordered or updated land registries, and the operations
of land are extremely expensive. It is not enough for
the purchaser and seller to agree on the price, thenotary
public, registry office, and taxes should all be paid.”

These costs that are the same for all citizens re-
gardless of their income level can be very high for
people with scarce resources. This is one of the reasons
why a considerable amount of land is under informal
possession.

Although Colombia has a general agreement on the
need to put rural property in order, the professor, who
has a 25-year professional experience, believes it will
be difficult to achieve if judges continue to face lim-
itations such as the ones mentioned, as well as other
judicial and organizational ones. Case laws from the
Supreme Court and Constitutional Court, for exam-
ple, contradict each other, posing legal dilemmas for
lower court judges.

For the moment, the investigation reveals that the public
policies protected by laws (such as land restitution) include
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the institutional framework to put them into
action and establishes that the judges imple-
menting such policies should have special
jurisdiction, thus clearly attaining the appli-
cation of said policy.

The researchers expect to share all these
proposals, included in the report, first, with
the judges, so they see themselves reflected
on this issue and feel motivated to share their
experiences. Second, with the Law universi-
ty professors, especially with those who have
first-hand knowledge with the day-to-day
operations of the judiciary. Also, with re-
searchers in social sciences and socio-judicial
matters and, of course, with law-makers and
other decision-makers, so that they keep in
mind in the projects and debates those who have
the mission of applying public policies.

This document is easy to approach because
it is a “friendly” text. It includes a glossary
with key concepts, graphs, tables, and pic-
tures that, at a glance, make it different from
the usual judicial and academic publications.
It is in line with the proposal of socializing
the knowledge developed by the Observato-
ry because of its creation, and it is evidenced
in other communication products, such as
the podcast (NN IENGNNEE0Y (Down

-te Earth) in alliance with URosario Radio and

the blog Con los pies en la tierra, of the project
Colombia+20 together with the newspaper “El
Espectador.”

“This research work is a tool to under-
stand why land ownership is important in
Colombia in relation to the conflict and vio-
lence. When a country is so messy as regards
the management of land, it evidently gives
the agricultural elites the tools to keep power
to themselves,” points out the researcher. 8
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